DISCHARGE OF PERSONAL LIABILITY ON

MORTGAGE DEBTS IN NEW YORI'*
By MILTON R. FRIEDMAN t DISCHARGE of personal liability on mortgage debts in New York can be accomplished simply and effectively by satisfaction of the mortgage, delivery of a covenant not to sue, or any other adequate release.' But mortgages are not paid and discharged with the same frequency with which titles change by conveyance or death. As a result, problems of discharge generally arise when the mortgagor is no longer owner of the mortgaged premises and when the mortgagor has had reason to believe or expects that his mortgage obligations would be met by others.
This article will discuss discharge of mortgage liability by events subsequent to conveyance by the mortgagor, rights of the mortgagor against subsequent owners of the land, and rights of the mortgagor against the holder of the mortgage. Inasmuch as the status of any obligor on the mortgage, with respect to subsequent owners, is similar to that of the mortgagor, 2 it will be convenient to use the term "mortgagor" at times without reference to whether the liability in question wa created at the inception of the mortgage or flhereafter.
STATUTE OF LIMITATIONS
Payment of interest or part of the principal prevents the Statute of
Limitations from running against a debt or revives a debt barred by the statute. Such payment is deemed to import an acknowledgment of the debt and a new promise to pay the residue dating from the time of payment. To be within the statute, however, case law requires that the payment be made by the party to be charged or somebody so authorized on his behalf.
Although there is some conflict, the New York rule is clear. One joint debtor cannot bind another by payment; a principal cannot bind a surct; a surety, a principal; an assignee of an insolvent debtor, his assignor; or an executor or administrator, the estate. 3 And payments made on account of a mortgage debt by a grantee of mortgaged premises are deemed to be made by the grantee solely for his own protection and not as agent for or to bind the mortgagor-grantor. Consequently, when a mortgagor conveys the mortgaged premises, the Statute of Limitations begins running against his liability immediately upon the maturity of the debt, despite receipt from the owner by the mortgagee of all payments to which he is entitled. 4 The relevant Statute of Limitations affecting mortgage liability has heretofore depended on the manner in which the liability was created, whether by the execution of a mortgage bond, the acceptance of a deed containing an assumption of the mortgage or by parol. 3 But this problem is disappearing in New York by statutory changes reducing the Statute of Limitations on mortgage debts and other sealed instruments to six years, the same period as that applicable to simple contracts. 0 mortgagee has foreclosed his mortgage and recovered a deficiency judgment against the mortgagor, the mortgagor has no right over against the land for reimbursement because foreclosure extinguishes all equity in the premises subordinate to the mortgage and with it the mortgagor's right over against the land. 2 To assuming grantee. If the grantee assumes the mortgage, the grantee is, with respect to the mortgagor, primarily liable for the debt; and the mortgagor, only secondarily so." If, in this event, the mortgagor is compelled to pay the debt, he has two remedies to make himself whole, though but one satisfaction :' a judgment for reimbursement against the assuming grantee and his remedy against the land. If the mortgagee has foreclosed and recovered a deficiency judgment which the mortgagor is compelled to pay, the mortgagor may, though his right against the land is extinguished, recover over for the amount of the deficiency judgment." The relation between grantee and mortgagor in this situation is deemed to be that of principal and surety and is fully treated as such. Should the relationship be disregarded by the mortgagee, the mortgagor's liability may be discharged by application of the general rule that a creditor, knowing that his debtors are or have become principal and surety as to each other, whatever their original form of liability, cannot prejudice the rights of the surety without releasing the surety in whole or in part. 1 0 benefit of any collateral security for the mortgage debt in the hands of the mortgagee, Brewer v. Staples, 3 Sandf. Ch. 579 (N. Y. 1846) ; 2 JONES, op. cit. supra note 8, § 913.
The rule of primary liability is said to have arisen where the grantee did not assume the mortgage, and in order to avoid unfairness to the mortgagor. See Rochester Savings Bank v. Stoeltzen & Tapper, 176 Misc. 140, 143, 26 N. Y. S. (2d) 718, 721 (Sup. Ct. 1941 ). Yet another dictum indicates that even an unenforceable assumption will bring it into effect. Howard v. Robbins, 170 N. Y. 498, 503 The rule is said to govern the relationship between the mortgagor and grantee without effect on the mortgagee. This is but another way of saying that a conveyance does not bar a mortgagee from recovering against the mortgagor on the bond regardless of any assumption by the grantee. See Kmetz v. De Ronde, 231 N. Y. 641, 132 N. E. 921 (1921) . Some cases state the land is "primarily liable" after a conveyance of the mortgaged premises to the mortgagee. This merely describes the limitations on the mortgagee's right to enforce payment of the debt after possessing himself of the mortgaged fee. See pp. 786, 787 infra. 12. See Comstock v. Drohan, 71 N. Y. 9, 13 (1877) . 13. This applies to succeeding conveyances and if a succession of conveyances is accompanied by a chain of assumptions the liability for the mortgage debt is cast upon the grantees in the inverse order of assumption. See authorities cited in note 7 supra.
14. 18. The court seemed to assume that the extension agreement could be a defense only if it was unexpired at the inception of the action. It noted the defendant's failure to allege the duration of the agreement and therefore concluded there was no indicated prematurity.
19. 10 Hun 66 (2d Dep't N. Y. 1877 Dep't N. Y. ), aff'd on other grounds, 73 N. Y. 315 (1878 . 20. There was a conceptual difficulty in holding an assuming grantee a principal debtor of the mortgagee before the mortgagee was given a direct cause of action against the former. See Union Mutual Ins. Co. v. Hanford, 143 U. S. 187, 190 (1892) . Prior to Lawrence v. Fox, 20 N. Y. 26S (1859) , a mortgagee could not recover on the mortgage bond against an assuming grantee but could recover a deficiency judgment on the theory of "equitable subrogation" to the rights of the mortgagor-grantor against the assuming grantee. For the distinction generally between the mortgagee's position under equitable subrogation and as a third-party contract beneficiary, see Friedman, msipra note 5, at 224, 230 et seq.
It should be noted that the surety relationship between mortgagor and grantee is predicated upon an agreement between the mortgagor and grantee (almost always affected through assumption by deed) and that an assumption of the mortgage by agreement between the grantee and the mortgagee leads to substantially different consequences. See pp. 779, 791 infra. 21. 73 N. Y. 211 (1878) .
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are necessarily bound by the agreement between mortgagee and grantee is the logical basis of the decision. Although authority for this assumption, either pro or con, is scant, 2 " Calvo v. Davies represents the majority American view." Inasmuch as the creation of the suretyship relationship results from dealings between mortgagor and grantee, to which the mortgagee is generally not privy, it is clear that the mortgagee is not bound by the relationship under Calvo v. Davies unless he is cognizant of the grantee's assumption 24 at the time he makes a subsequent agreement with the grantee. 2 5 The burden of proving this knowledge is on the mortgagor. 2 Mere recordation of a deed to a grantee assuming the mortgage is not apt to come to the mortgagee's attention, and it has accordingly been held that recordation alone is not sufficient to charge a mortgagee with such knowledge. The suretyship relationship created by the mortgagor's conveyance to an assuming grantee continues after recovery of a money judgment against the mortgagor, and any such judgment may be released by an act which would have released the claim upon which it was founded. Thus, when a mortgagee recovered judgment against both mortgagor and assuming grantee, release of the judgment against the latter was held to release the former by operation of law. Y. 131, 63 N. E. 829 (1902); Grow v. Garlock, 97 N. Y. 81 (1884); Palmer v. Purdy, 83 N. Y. 144 (1880) .
25. See Union Mutual Ins. Co. v. Hanford, 143 U. S. 187, 191 (1892) ; White v. Augello, 142 Misc. 233, 236-37, 254 N. Y. Supp. 228, 232 (Sup. Ct. 1931) .
26. See White v. Augello, 142 Misc. 233, 254 N. Y. Supp. 228 (Sup. Ct. 1931 ) ; Star Fire Ins. Co. v. Waddington, 18 N. Y. W'kly Dig. 307 (Sup. Ct. 1883) ; Fidelity Union Trust Co. v. Prudent Investment Corp., 129 N. J. Eq. 255, 259, 19 A. (2d) 224, 227 (1941) .
27. See White v. Augello, 142 Misc. 233, 254 N. Y. Supp. 228 (Sup. Ct. 1931) , and cases cited therein; Star Fire Ins. Co. v. Waddington, 18 Modification between Mortgagee and ANon-assuming Grantee When a mortgagor's conveyance runs to a non-assuming grantee, assimilation of the mortgagor and grantee to a surety-principal relationship runs into conceptual difficulties. In Penfield v. Goodrich,21 an action for foreclosure and a deficiency judgment, the mortgagor's defense on the ground that he was released from persunal liability by virtue of an extension agreement made between the mortgagee and the grantee was unsuccessful. The court reasoned that the essence of suretyship is the existence of a principal and that the mortgagor could not be both principal and surety. Thus there was no suretyship relationship, and its absence was not affected by the rule of "primary liability" of the land. Under this rule, according to the court, the mortgagor is subrogated on payment of the debt, not because he was a surety but because he has paid a del-t charged upon the land of another and should, therefore, succeed to the creditor's rights.
Penfield z,. Goodrich was overruled by the Court of Appeals in Muberray v. Marshall, 30 in which the mortgagor was released from the debt to the extent of the value of the property at the time of the extension agreement. The court stated that the grantee was not a debtor but that the land was primarily liable to the extent of its value in exoneration of the mortgagor. The mortgagor had a right, as against the grantee, that the land be first exhausted and this remedy could not be invaded with impunity. The extension agreement took this right away for the time being and placed a new, unagreed risk upon the mortgagor. In addition, the value of the premises and the mortgagor's right might have decreased and the debt increased. The mortgagee dealt with a grantee and, therefore, knew of the conveyance. But the mortgagor was not wholly discharged; he was a "quasi-surety" to the extent of the value of the land. The measure of his injury was his right of subrogation, value of the land, and the extension released him to this extent. From then on, the risk of future depreciation of the land was on the mortgagee. Thus the mortgagor was discharged only insofar as he was a "surety" and otherwise remained a principal debtor.
Under Murray v. Marshall the mortgagor is liable only for the amount by which the value of the premises falls short of equalling the debt. Dep't 1914), 216 N. Y. 76t, 111 If, therefore, the mortgagee's action is for foreclosure the proceeds of the foreclosure sale are applied first to the debt on which the mortgagor is liable. 32 Like Calvo v. Davies, Murray v. Marshall represents the majority American view. 3 The two cases involve parallel rules but have at times been confused despite their difference in pleading, proof and the relief afforded.
3 4 Inasmuch as the defense under Murray v. Marshall is an affirniative defense, in the nature of confession and avoidance, the burden of proof thereunder is on the defendant and the value of the premises is to be pleaded and proved by the mortgagor." N. E. 1101 (1916 (Sup. Ct. 1937 ) (construing California law).
. 34. In Meldola v. Furlong, 142 Misc. 562, 255 N. Y. Supp. 48 (Sup. Ct. 1932) , an action to foreclose and recover a deficiency judgment, the facts warranted a complete release of the mortgagor under Calvo v. Davies. The case was decided, however, under the rule of Murray v. Marshall and judgment given the mortgagee because of the mortgagor's failure to offer proof of the value of the property at the time of the extension. Dep't 1908) . But see White v. Augello, 142 Misc. 233, 240, 254 N. Y. Supp. 228, 236 (Sup. Ct. 1931); Meuser v. Kirschbaum, 84 Misc. 259, 262, 145 N. Y. Supp. 677, 679 (Sup. Ct. 1914 ).
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MODIFICATION BY MORTGAGEE AND GRANTEE WHO SUBSEQUENTLY ASSUMED BY AGREEMENT WIUTH MORTGAGEE
A third situation arises often enough to merit more extended consideration than that found in the books. It involves a cunveyance by the mortgagor to a non-assuming grantee who subsequently assumes the mortgage by virtue of an extension or other agreement with the mortgagee. This is probably the most usual situation in the reported cases and seems to have been the one in Murray v. Marshall, though the opinion hardly noted it. When the point was expressly raised, the situation was held to be within the rule of Murray z. Marshall on the ground that an assumption of the mortgage, arising out of an agreement between grantee and mortgagee, creates no privity between grantee and mortgagor on which a suretyship relation may be predicated."
Contractual Prerequisites of Release
General. The rules of Calvo 'v. Davies and Murray v. M1farshall are, with a few exceptions already noted, similarly applied. The nature of the extension or modification agreement necessary to release the mortgagor, the necessity of consideration, establishment of a valid agreement and the like are the same whichever rule is applicable. Accordingly, the same authorities concerning the contractual prerequisites of release of the mortgagor are used herein whether the release in question is entire under Calvo v. Davies or pro tanto under Murray v. Marshall.
To release the mortgagor the agreement between the mortgagee and grantee must contain all the elements of a valid and enforceable contract." Since such an agreement constitutes an affirmative defense, the burden of establishing it is on the mortgagor. 3 " If the agreement purports to extend the mortgage, it must be of such a nature as to preclude the mortgagee from enforcing payment of the principal for the time being.3 9 An agreement that a mortgage would remain "open" if specified amortizations were made was held to be no extension on the ground that the mortgagee never relinquished his right to call the mortgage, 40 but the same court subsequently held the contrary on facts difficult to distinguish. 4 A mortgagor has been released by reason of an extension agreement made prior to the original maturity of the debt though a supervening foreclosure prevented the inception of the extension.
4 ' And the same result followed where the agreement was made after the debt had become due by its terms.
43
Necessity of Consideration. The necessity of consideration in extension agreements has been a troublesome factor in New York, and statutory changes have recently sought to alleviate the difficulties. New York courts have firmly held that an agreement to extend the time of payment of a debt for a specified period upon the same terms as the initial obligation gives the creditor no more than that already owed him, is insufficient consideration and cannot prevent enforcement of the original claim." App. Div. 242, 245-46, 107 N. Y. Supp. 1047 , 1050 (1st Dep't 1908 . The creditor receives an obvious advantage in the promise that his funds will produce income for the full period agreed on. The advantage is mutual in avoiding for both parties the dislocation, loss and expense attendant on compulsory refinancing and reinvestment at unexpected times. The debtor's relinquishment of his right to pay should be sufficient consideration. It was so held by the Appellate Division in the Olmstead case which was reversed on this point by the Court of Appeals. The value of a privilege to prepay is indicated by the frequency with which agreements giving this right to a debtor provide that its exercise shall be conditioned on payment of additional interest in compensation for the creditor's disadvantage thereby entailed. The Court of Appeals rejected this argument as "fanciful" in the leading case of Kellogg v. Olmstead, 25 N. Y. 189 (1862) , where it held that an express covenant not to prepay was insufflcient to validate an extension agreement. The court relied on cases involving extensions [Vol. 52 : 771 Thus, an agreement by an owner to assign rents to the mortgagee, when the mortgage itself provided for such an assignment, has been held insufficient consideration for the mortgagee's agreement to forbear. 45 And a grantee's assumption of the mortgage, included in an extension agreement, has been said to furnish no consideration if the grantee theretofore became liable by his deed or prior agreement." Conversely, an agreement to pay by one under no antecedent obligation has been declared valid.
Increasing the interest from a rate less than the legal one has been f.osund insufficient in itself to constitute consideration since the creditor is entitled to the legal rate after maturity in any event. 4 1 Similarly, a requirement by the mortgagee that interest be increased after maturity followed by payment thereof by a grantee not liable therefore has been held insufficient to render an extension enforceable.
4
' The same result has followed in cases in which a grantee, who had previously assumed the mortgage at; a lesser rate, affirmatively agreed to pay the increase." ' by creditors in consideration of debtor's agreements to continue payment of interest and, in some cases, to pay part of the principal. These agreements had been held unenfurceable. The cases relied on seemed to have involved merely covenants of forbearance by creditors and permitting the debtors to pay at will. They were deemed relevant, however, in Kellogg v. Olnstcad on the ground that a creditors covenant to extend inplics a debtor's covenant not to prepay. The court, therefore, imolied conditions retroactively in cases decided without reference thereto and thereon based a decision against logic, the overw'helming weight of authority and commercial desirability. The curt observcd in addition that inasmuch as the debtor -was to pay only the legal rate of interest, the "value of the use of the money . . . fixed by law," there could be neither advantage nor disadvantage to debtor or creditor by the arrangement. By the same theory the damages given for breach of contract to make a loan are nominal, but even there consequential damages may be awarded. While the extension agreements discussed above contemplated postponements of the debt for specified periods, a different result might follow by estoppel if the duration of the extension were less specific. Thus, where the mortgagee agreed to " 'ride' along for a time," the mortgagor was held released on the ground that despite the absence of consideration the mortgagee was precluded from enforcing his claim until service of a notice to terminate and that until then a binding extension was created. 1 The mischief of the New York rule invalidating many extension agreements was attacked in 1934 by a statute, 2 providing in effect that an agreement to extend an obligation secured by real property should be valid without consideration if in writing and signed by the parties. This statute was promptly amended to authorize on the same terms a reduction in interest." The statute, however, applied only to agreements "between a creditor and obligee and a debtor, obligor, surety or guarantor," and would seem to have excluded from its benefits a grantee not assuming the mortgage debt. 4 Subsequently the statute was broadened to provide that an agreement to change or modify or discharge in whole or in part any obligation "shall not be invalid because of the absence of consideration" if in writing and signed by the party to be charged." The language quoted has been criticised because of its negative phraseology and because it revives "the metaphysical concept of value" ' and fails to provide, as its predecessors did, that the agreements are valid without consideration. The only reported decision concerning this statute assumed its adequacy." Its ultimate construction will probably validate all extension and modification agreements without consideration and thus carry out the obvious purpose it was intended to effect despite its dubious language. The entire question of consideration, however, must remain troublesome as long as pre-statutory situations are possible subjects of litigation and the statutes themselves require construction.
Reinstatement of mortgage as extension. Although New Yorkers have had difficulty in effecting extension agreements when. such has been their intention, it has been possible for them to stumble into a valid extension in- 791 (Sup. Ct. 1941) . No appeal was taken in this case.
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advertently. Ost v. .31indlin, 5 1 involving an action on a mortgage hond against a guarantor, presents one such situation. In an earlier forecl osure suit, brought against both the owner and guarantor, plaintiff had declared the principal due pursuant to an acceleration clause in the mortgage. Thereafter the owner cured defaults on which the foreclosure was based and the mortgagee, owner and guarantor stipulated to discontinue the foreclosure. 9 It was later held in the subsequent action that the discontinuance of the foreclosure, by annulling the acceleration and reinstating the mortgage, constituted an extension releasing the guarantor despite the guarantor's consent to the discontinuance. The court relied on Kilpatric: v. ' for the proposition that a mortgagee may not recall an acceleration without the mortgagor's consent. But the Kilpatrick case merely held that acceleration permits a mortgagor to pay the mortgage despite the mortgagee's effort to reinstate the mortgage for the purpose of imposing upon an earlier payment such a condition as a prepayment bonus. Inasmuch as the reinstatement in the Ost case restored the original maturity, the guarantor was subjected to neither increased risk nor a "new contract"-factors most often emphasized in the release of a surety. Furthermore, the reinstatement removed the guarantor's default as well as the owner's and reduced the guarantor's liability 1y the payment accompanying the settlement. Nevertheless, there are at least some dicta which would seem to support the Ost case. 0 ' 58. 170 App. Div. 558 App. Div. 198, 235 N. Y. Supp. 34 (4th Dep't 1929) involvcd facts similar to the Ost case except that the complaint in the prior foreclosure sought to foreclose for the full principal, prior to maturity, without e-xpressly electing to accelerate. The majority of the court ruled there was no reinstatement or release because the mortgage had never become due. Apparently the mortgagee would have released his obligor if he had drawn his foreclosure complaint properly. In Adler v. Berkowitz, 229
Gerwania Life Insurance Company
App. Div. 245, 240 N. Y. Supp. 597 (2d Dep't 1930), rev'd, 254 N. Y. 433, 173 N. E. 574 (1930) , the mortgage provided it would become due 20 days after an interest default though the bond provided for acceleration 30 days after default at the obligee's option. The Appellate Division held the mortgagee's acceptance of interest from the grantee 26 days late a reinstatement releasing the mortgagor. The reversal was based on the rule making a bond prevail over the mortgage in the event of repugnance between the two and a holding that the mortgage had never matured. Neither court mentioned the rule whereby an acceleration clause, being for the creditor's benefit, operates only at the creditor's election. See Born v. Schrenkeisen, 110 N. Y. 55 Receipt of interest in advance as extension. A second method of inadvertent extension is possible when the mortgage is past due. Acceptance of an interest installment before it is due creates a presumption that the principal has been extended to the day when it will be fully earned. The court in Germania Life Insurance Company v. Casey 02 indicated that this presumption does not arise if the mortgagee "expressly reserves the right at any time to return the surplus of interest or apply the same on the principal," but actually held that prepayment of interest by one day releases the mortgagor when the mortgagee fails to rebut the presumption. Attorney Cardozo's successful advocacy in the Germania case did not restrain him from pungent criticism of its doctrine seventeen years later." Although it still represents the majority American view, 4 there are indications that the Germania case is beginning to fare ill by the gentle art of distinction. In New York Life Insurance Company v. Casey," payment of the January 1 interest installment on Friday, December 29, w's held insufficient to presuppose an extension when New Year's day fell on a Monday, preceded by a Sunday and a half holiday. In the recent case of Kings County Trust Company v. Giovinco " the Court of Appeals refused to apply the Germania doctrine where a bank received interest a few days in advance but proved at the trial that it concluded no extensions without prior submission to its president or vice-president and no such submission had been made, In view of the fact that these cases arise almost invariably from the almost mechanical practice in lending institutions of mailing interest reminders in advance, and an occasional overprompt response, the Giovinco case removes much of the sting of the doctrine without, however, ending the wasteful litigation it makes possible.
Types of agreements constituting release
General. 7 While extension agreements are the most frequent type of contracts releasing a mortgagor, any modification will effect this result. Subordination of a mortgage to a new "' or increased 69 prior lien, increasing the amount of the mortgage itself,-, or consolidating the mortgage with an additional mortgage 7 -all of which are in substance the same--discharge the mortgagor. Other modifications with the same effect include: changing interest periods from semi-annual to quarter-annual ;-abrogating a provision for the release of parcels from the mortgage ,1 payment of scheduled prices ," and permitting a sale of the premises in partition free and dear of the mortgage.4
The New York Court of Appeals has repeatedly said that if a nit rtgag is modified there will be no inquiry as to whether the mortgagor has been damaged and that the extent of the injury is immaterial.7 But the word "modification" has become a word of art. A release of part of the murtgagee's security releases the mortgagor only to the extent of the value of the released security. 6 And even a valid extension of time of payment of part of the principal constitutes a release only of the installment sts extended. 7 The mortgagor is not released by the mortgagee's receipt uf additional security without further stipulation on his part ' or by the compromise or reduction of past due interest. 0 The Court of Appeals, while adhering to the traditional formula, recently held that an enforceable agreement for reduction of interest in futuro is not a "modification." 80 No passive act of a mortgagee will constitute a modification."' The mortgagee is under no compulsion to enforce his rights with diligence, 8 " and an indulgence shown to a grantee or a delay to foreclose is no defense to a mortgagor 83 despite the accumulation of back interest and taxes thereby added to the latter's liability. 84 Conveyance of Mortgaged Premises to Mortgagee. A conveyance to the mortgagee generally discharges the mortgage debt. 8 " But there is no unanimity even within New York to this effect. A conveyance with full warranties has been held a release, 8 6 and a mere conveyance has been held to presume as much."' A release in these circumstances includes the discharge of an additional mortgage held as collateral security 88 even if the mortgagee intended to avoid merger of the principal mortgage. On the other hand, there is authority making a conveyance to the mortgagee a release only to the extent of the value of the premiseswhich must be established by the mortgagor."" Two cases hold that a conveyance subject to the mortgage makes the land "primarily liable" and requires the mortgagee to forclose and credit the mortgagor with the value of the premises before maintaining an action for the debt.0' Preservation of the mortgage may be logically attributed to the mortgagee's desire to protect his title to the fee; hence, preservation of the mortgage alone ought not to imply reservation of rights on the bond, particularly where the conveyance is from a person who is liable for the mortgage debt and presumably expects to be released.
Consent of Mortgagor to Modification
Stray dicta may indicate that a modification must be without the knowledge or consent of the mortgagor in order to release his liability.' But it is clear that neither knowledge nor failure to protest will preserve his obligation."' Nor is the mortgagor bound by the conduct of his attorney acting beyond the scope of his retainer. 4 But actual participation by the mortgagor in procuring the modification is generally deemed a consent regardless of the particular capacity in which the mortgagor acts,0a unless A. 2d, 1943) , which, in fixing the amount of deed stamps required, holds in effect that a conveyance to a mortgagee, expressly subject to the mortgage, cancels the debt.
92. See, e.g App. Div. 396, 400, 60 N. Y. Supp. 974, 977 (4th Dep't 1899 ), aff'd, 168 N. Y. 590, 60 N. E. 1113 (1901 he expressly disclaims a continuance of liability " or the modification made exceeds the scope of the consent.
7 A mortgagor may consent in advance to future modifications by inclusion of a survival clause in the mortgage or other instrument agreeing that his liability will not be discharged by subsequent agreements. 8 But such clauses are construed strictly against the mortgagee 99 and do not prevent a discharge of liability where the modification exceeds the scope of the consent.'
And they do not prevent the running of the Statute of Limitations in favor of the mortgagor. 1 ' A mortgagor's consent to a modification may be by parol. 1°' He may ratify a modification, without new consideration and reinstate his liability, provided he knows the modification releases his original liability.' 0 3
Reservation of Rights against Mortgagor and Extension on Condition
A mortgagee may probably dispense with his mortgagor's consent to an extension agreement without loss of the latter's liability by reservation of his rights against the mortgagor in accordance with the general rule that a creditor may deal with the principal and reserve his rights against the surety.
104 Reservation of creditor's rights as applied to mortgage extensions leaves the mortgagor an unconditional right to pay the mortgage after the original maturity and enforce any right of subrogation or reimbursement in disregard of the extension created between the mortgagee and grantee. The extension is, therefore, without effect on either the mortgagor's rights or liability.
In order to thus maintain the status quo the reservation must be unambiguous. ' The agreement in Calvo v. Davies " provided that the bond and mortgage "should remain in every other respect unaffected by said agreement." In ilet.zger v. Nova Realty Coinpan3V, 10 7 the agreement stated, "Nothing herein contained shall impair the security now held for the debt or any condition. . . in said bond and mortgage.. . ." In both cases the Court of Appeals held the language quoted insufficient to effect a reservation, but did not foreclose the possibility that the rule applies in mortgage situations.
08
Apart from the difficulties of strict construction the practical objection to reservation, and undoubtedly the reason for its rarity in mortgage extensions, is that it does not give the grantee an unconditional extension but possibly a mere substitution of creditors. 0 9 Despite the abstract logic of the doctrine of reservation of rights against the mortgagor, it tends to remove, at least for the duration of the extension, an induce- Y. 26, 29-30, 107 N. E. 1027, 1028 (1915) ; cf. Laird v. Wittkowski, 67 App. Div. 476, 73 N. Y. Supp. 1115 (1st Dep't 1902 .
10. Gordon v. Maurno Realty Co., N. Y. L. J., Jan. 31, 1940, p. 493, col. 4 (Sup. Ct.) , is apparently the only mortgage case directly in point in New: York. There, an extension agreement was made expressly subject and subordinate to, and with reservation of, all rights of the mortgagor. The reservation was upheld and summary judgment given the mortgagee against the mortgagor. See Mutual Life Ins. Co. v App. Div. 211, 216, 234 N. Y. Supp. 649, 654 (4th Dep't 1929). 109. Professor Glenn argues that reservation is more likely to increase a surety's risk in mortgage extensions than in commercial suretyship with short maturities. See Glenn, Purchasing Subject to Mortgage. Second Phase, Mortgagee's Rights Against Assuming Grantee (1942) 28 VA. L. REv. 445, ment to pay by the person enjoying the beneficial interest in the premises and having an affirmative interest in liquidating the mortgage lien.
An extension with reservation of rights against the surety has at times been regarded as an extension subject to the consent of the surety 110 in which event the extension is nullified if the surety refuses."' But this is not an extension with a reservation-in fact, the two are conceptually repugnant. An extension conditioned on consent is a nullity without consent, while an extension with a reservation can be affected without the surety's knowledge or consent." 2 Any owner has sufficient interest to join with the mortgagee in an effective extension agreement 1 and thereby fund the mortgage debt. If the owner and mortgagee are agreeable to an extension with reservation of the surety's rights, with its possible consequences, there is no reason why such an agreement should be subject to subsequent disruption by either on the fictitious assumption that the parties intended an extension on condition. This result may be drastic; a mortgagee may thereby be compelled, after a change of position, to refund a substantial amortization paid and accepted in good faith in connection with the abortive extension 4
MORTGAGOR'S RIGHT OF REIMBURSEMENT
A mortgagor who has conveyed to an assuming grantee cannot recover judgment for the mortgage debt against his gantee merely because of maturity of the mortgage. 751 (1923) , where an owner, not liable on a mortgage, had paid the mortgagee $3,000 In reduction of the mortgage in connection with a proposed extension which, because of it dispute, was never consummated. Subsequently, the mortgagee foreclosed and allowed credit on the mortgage debt for this payment. Thereafter, the owner recovered judgment for the $3,000 on ground of failure of consideration. (1935) 97 A. L. R. 1076, 1077. Besides the reason mentioned in the text, the mortgagor ought not be permitted to disrupt an understanding between mortgagee and grantee that the [Vol. 52: 771 ment, the grantee's land would still be encumbered by the mortgage and yet he would have no assurance that the mortgagee's claim would be liquidated. If the mortgagor pays, he may recover over against his assuming grantee or any other owner in a chain of assumptions."' But this is about all that is settled on the subject.
In three cases the mortgagor paid the mortgagee, sued the grantee fur reimbursement, and then discovered that the mortgagee had released the grantee before the mortgagor paid the mortgage. While all three cases agree that the stipulations between mortgagee and grantee would have released the mortgagor had the point been timely raised, they disagree with respect to the mortgagor's right over after paying the murtgagee under these circumstances. In Hyde v. Miller "I the court held that the agreement between mortgagee and grantee could not affect the mortgagor if unknown to him. But in Knoblock z,. Zschwetske 118 the court ruled that when the mortgagor failed to see the stipulation of release in the foreclosure record, he paid the mortgagee at his peril. In Lobee v. it was indicated that the mortgagor would recover if, but only if, his payment to the mortgagee were made in ignorance of the grantee's release.
The right of reimbursement has also arisen between a mortgagee and a grantee who took the property subject to the mortgage but subsequently assumed by agreement between grantee and mortgagee. When mortgagors have claimed such agreements released them completely under Calvo v. Davies, it has been held that they were not "sureties," but Murray v,.
Marshall has been applied to release the mortgagors to the extent of the value of the property.' =° The theory of the cases is that no privity exists 53 (3d Dep't N. Y. 1879 53 (3d Dep't N. Y. ), aff'd, 83 N. Y. 610 (1880 Notes (1922 Notes ( ) 21 A. L. R. 507, 520, (1932 Notes ( ) 76 A. L. R. 1191 Notes ( , 1196 ; see note 13 sutpra. But see Keller v. Lee, 6 App. Div. 184, 72 N. Y. Supp. 948 (4th Dep't 1901) .
The foreclosure of a blanket mortgage entitles any owner of part of the tract to recovery for the value of his parcel' against a purchaser of another part who assumed the entire mortgage. Russell v. Pistor, 7 N. Y. 171 (1852) . See Friedman, supra note 5, at 248, 249. 117. 45 App. Div. 396, 60 N. Y. Supp. 974 (4th Dep't 1899 ), aff'd -uithorts opinion, 168 N. Y. 590, 60 N. E. 1113 (1901 .
118. 21 Jones & Sp. 391 (N. Y. 1886) . In both the Hydc and Knoblock, cases the grantees' release was by stipulation filed in the foreclosure action.
119. 226 App. Div. 211, 234 N. Y. Supp. 649 (4th Dep't 1929) . The trial court %%as held in error in holding that the grantee's liability over to the mortgagor was res adjudicata by reason of the earlier foreclosure. It accordingly reversed a judgment for the plaintiff and granted a new trial.
120. See text at pp. 775, 779 supra.
and mortgagee. The same rationale is applied to reimbursement cases based on the same situation. Accordingly, a grantee who assumed the mortgage by agreement with the mortgagee, and paid a deficiency judgment, cannot recover over against the mortgagor.' 2 ' And, conversely, it seems that a mortgagor who has paid a deficiency judgment cannot recover over against such a grantee. 122 The result leaves the ultimate liability for the mortgage debt entirely to the mortgagee's caprice. Query, as to the incidence of liability between mortgagor and grantee in this situation if the mortgagee should recover judgment against both in the same action.
Although the Court of Appeals has never been faced with this situation, two cases are fairly comparable. In Commercial Casualty Insurance Company v. Roman 123 the mortgagor had conveyed the premises subject to the mortgage. The mortgagee gave an extension to a subsequent owner in consideration of a collateral bond, of the owner and a surety company, 121. See Winslow v. Stoothoff, 104 App. Div. 28, 93 N. Y. Supp. 335 (2d Dep't 1905) ; cf. Mutual Life Ins. Co. v. Hall, 31 App. Div. 574, 52 N. Y. Supp. 404 (2d Dep't 1898 ), aff'd, 166 N. Y. 595, 59 N. E. 1127 (1901 .
122. In Mutual Life Ins. Co. v. Bainbridge Building Co. , N. Y. L. J., July 31, 1942, p. 243, col. 6 (Sup. Ct.) , a mortgagor, who had agreed to remain liable despite mortgage modifications between the mortgagee and subsequent owners, conveyed the property subject to the mortgage. Thereafter, the grantee, in an agreement with the mortgagee, assumed the mortgage and, simultaneously, gave the mortgagee a collateral bond of H. After default the mortgagee agreed, in consideration of a $12,000 payment, not to seek a deficiency judgment against either the grantee or H. Thereafter the mortgagee foreclosed and sought a deficiency judgment against the mortgagor alone. The mortgagor moved to interplead H ar, a party defendant liable over to the mortgagor. This motion was denied with the following opinion:
"At the time the moving defendant sold the mortgaged property to the defendant Bainbridge Building Corporation the latter did not assume the mortgages. The execution by Bainbridge Building Corporation some time thereafter of an extension agreement with the plaintiff, to which the moving defendant was not a party, did not have the effect, as between the defendant and Bainbridge Building Corporation, of making the former a mere surety to the mortgagee. . . . It follows that the moving defendant has failed to show that the defendant whom it proposes to bring into the action will be liable over it in the event of a recovery by the plaintiff. The motion to bring in an additional defendant is accordingly denied." Ibid.
On motion for reargument the court adhered to its original determination and wrote a similar opinion. See N. Y. L. J., Oct. 23, 1942 , p. 1155 , col. 4, aff'd without opinion, 265 App. Div. 996, 39 N. Y. S. (2d) 996 (1st Dep't 1943 . Leave to appeal was denied in 265 App. Div. 1052 , 41 N. Y. S. (2d) 192 (1st Dep't 1943 . On the subsequent trial the mortgagor was held liable for any deficiency judgment despite its claim of release by reason of the mortgagee's covenant to seek no deficiency judgment against either the grantee or H. See N. Y. L. J., July 10, 1943, p. 73, col. S (Sup. Ct.) . In a companion action brought by the mortgagor against H, the mortgagor sought a determination that H would be liable to the mortgagor for any sum payable by the latter to the mortgagee. The mortgagor's complaint was dismissed. See 37 West 57th Street Co. v. Harst, N. Y. L. J., July 10, 1943 , p. 73, col. 7 (Sup. Ct.). 123. 269 N. Y. 451, 199 N. E. 658 (1936 .
[Vol, 52 : 771 conditioned on payment of the mortgage. When the premises were sid1 under a prior lien, the surety company paid the mortgage and sued the mortgagor. The mortgagor claimed a release by reason of the extensi in agreement. The case was argued and decided on the theory that Murray v. Marshall governed and that, therefore, the mortgagor was liable fhor the mortgage debt less the value of the property at the time of the extension. On this basis the surety company recovered judgmient against the mortgagor. If the position of the surety company, which was derived from the grantee, is the same as that of the grantee, the result makes the mortgagor's liability primary as against the grantee and, in effect, givtes the grantee a cause of action against the mortgagor. In Katg v. Alendelsohn " , 24 decided three years before the Roman case, an owner sold his property and received a purchase money mortgage in part payment. He assigned the mortgage and guaranteed its payment. The grantee resold the premises subject to the mortgage which the second grantee did not assume. The assignee of the mortgage instituted fo-Ireclosure and procured a receiver of the rents. The then owner had the receiver discharged by filing a bond, of herself and a surety co-4mpany, conditioned upon payment of any judgment recovered in the foreclosure. A deficiency judgment was recovered against the mortgagee-guarantor, which was paid by the surety company taking an assignment to vnfirce the judgment against the mortgagee. The Court of Appeals canceled the judgment against the mortgagee, noting that the surety company had guaranteed payment of a deficiency judgment at the behest of a subsequent owner who thereby became revested with rents which would otherwise have been credited against the mortgagee-guarantor's liability. 12 But "the principle of law governing the determination of this case," wrote the court, is that one becoming a surety for a debt during an action against the principal is not a co-surety and not entitled to contribution."-If the position of the mortgagee-guarantor in the Katz case be viewed as that of a mortgagor, which in effect he was, the Court of Appeals may be deemed to have held that an assuming grantee may nut, after payment. recover over against the mortgagor. The theory upon which the decision was predicated, however, was a narrow point of suretyship law unconnected with mortgages.
The general approach in all these cases seems highly questionable. The majority opinion in the Katz case states, in passing, that an extension of the right of subrogation against the mortgagee-guarantor would give 125. The court also noted the absence of evidence of the amvunt uf such rents.
126.
The dissenting judge argued that the mortgagee-guarantor should be held liable but with a credit for the rents freed by the surety company bond. 260 N. Y. 434, 441, 184 N. E. 45, 47 (1933) .
the later owner a right she would not have if she had paid the mortgage before the foreclosure and would charge the mortgagee with an obligation she had assumed. 12 But this approach was not developed in the opinion and did not govern the determination of either this or the later Roman case. It is submitted, however, that this is the proper approach to the question. When a purchaser of mortgaged property takes the premises subject to a mortgage, his purchase price is thereby reduced. 2 If he pays the mortgage debt during his ownership, the liability of the mortgagor is thereby discharged whether the grantee assumed 129 the mortgage by deed or took subject thereto. 80 The grantee cannot avoid this by taking an assignment in the name of a nominee. ' In view of the fact that the grantee enjoys the beneficial interest in the property and its rents and profits, this result is eminently fair. On this basis it would seem that payment of the debt in the Katz and Roman cases by either the subsequent owners, their sureties, or anybody claiming through the owners should have discharged the mortgagor or original guarantor without more. And a grantee who assumes the debt by subsequent agreement with the mortgagee, and thereafter pays a deficiency judgment, should never be entitled to full reimbursement against a mortgagor despite lack of privity between grantee and mortgagor. At most there should be contribution between the two, for any co-debtor 182 or co-surety "8I is en-titled to contribution from his co-obligor for the latter's share of the debt. It is the writer's opinion that the owner last assuming should be placed by his assumption under a full primary liability regardless Uf whether his assumption was created by agreement with the mortgagor or the mortgagee. The credit on his purchase price of the amount of the mortgage, plus the benefits and strategic advantages of his fee ownership, are ample warrant for this, particularly after he has personally assumed the debt. A contrary rule exalts the technical concept of privity and leads to results which cannot be justified practically. Furthermore, if a grantee's assumption, by agreement with the mortgagor, is deemed to radiate enough beneficial intention toward the mortgagee to make the mortgagee a third-party beneficiary,' 3 ' a mortgagor may claim with equal cogency that he is a third-party beneficiary of an assumption made between the grantee and mortgagee.
MORTGAGOR'S RIGHT OF EXONERATION; M1ORTGAGOR'S RIGHT TO SUE
The mortgagor cannot require the mortgagee to foreclose on maturity. He may protect himself against enhancement of liability by paying the debt, taking an assignment of the bond and mortgage and proceeding against the land and an assuming grantee for indemnity. But even without payment of the debt the mortgagor may prevent an increase of liability. He may bring an action to compel an assuming grantee to discharge the mortgage or, in the alternative, have the premises sold for this purpose. This remedy of exoneration is well established.'
Its use is infrequent, however, probably because of mortgagors' inertia when the mortgage is adequately secured or reluctance to precipitate matters when the security is more dubious.
The mortgagor may also protect himself against increase of liability under the doctrine of Pain s. Packard, 3 a rule of suretyship law adopted in a minority of the states-in some, like New York, by the courts, and in others by statute. When the doctrine applies, the creditor's failure tu enforce payment of the debt releases the surety to the extent of the loss thereafter sustained. The rule has been criticized, explained and qualified supra note 14, at 364748, § 1277A. Whenever several sureties are "equally bound" a right of contribution exists betwveen them regardless of the chronological order in which the respective obligations were assumed. Newburger v. Lubell. 266 N. Y. 4, 193 X. E. 440 (1934) ; Yawger v. American Surety Co., 212 N. Y. 292, 106 N. E. 64 (1914 so extensively as to leave its precise limits in doubt. 137 The chief objection to it is that it converts suretyship from an assurance of payment to a source of additional litigation. Under Pain v. Packard the surety's demand is ineffectual unless given after maturity 13s and clearly demands the institution of an action against the principal .
13
The rule was first applied to a situation where the principal-surety relationship existed at the inception of the obligation, and was justified on the basis of the presumed intention of the parties that payment be first sought from the principal debtor. It was then extended to situations where the principalsurety relationship was created between original debtors by their dealings with each other, as in the case of a retiring partner. But it was not applied to collateral engagements made subsequent to the original obligation upon independent consideration as, for example, an assignment of a mortgage with a guarantee of payment'° Some recent cases, however, have applied the doctrine to a mortgagor who conveyed to a non-assuming grantee' and have been criticized for their inconsistency with the established limitations.
14 2 Further, they make a substantial inroad, without critical examination, upon the rule that the "primary liability" of the land has no application to the mortgagee. 
CRITICISM OF SURETYSHIP RULES
Murray v. Marshall has been criticized on the ground that it imputes to the mortgagor, a primary obligor, the status of a surety when there is neither a "principal" debtor nor a request that the mortgagor become a surety.1 44 True, the conventional suretyship triangle is not present but similar logic might once have been urged against the creation of con-structive and resulting trusts. There is no requirement that a surety be "requested" to act.
1 45 Furthermore, the right of subrogation, and the penalty for its irhpairment, appears in situations other than that of conventional suretyship. Thus, if .4 owns land affected by a judgment recovered against B, A has a right that other lands of B be sold first.
A also has a right, on payment of the judgment, to succeed to the rights of the judgment creditor by way of subrogation. But A's rights do not depend upon payment by him. If the judgment creditor releases a surety for the judgment without A's consent, equity will discharge the judgment lien from A's land.
40
Calo v. Davies and Murray v. Marshall can be justified only if a mortgagor who pays the debt finds that his remedy over against the land or any person has been impaired by reason of an agreement made by the mortgagee and a subsequent owner. These cases presuppose that a mortgagor is bound by such agreement.1 47 A Pennsylvania case ruled directly to the contrary but a comment thereon states that "this has never been adjudged." 14' In a Connecticut case a mortgagor sold part of the mortgaged premises to an assuming grantee. The grantee extended the mortgage with the mortgagee. The mortgagor paid the mortgage, sued the grantee for reimbursement without awaiting expiration of the extension and recovered judgment. 49 The court observed that continuous extensions would expose the mortgagor to risk of diminution of the value of the land sold and of his grantee's insolvency as well. It also observed that extensions would prevent a sale, mortgage or improvement of the mortgagor's remaining unsold land. Although not mentioned in the opinion, it would seem that the grantee alone lacked capacity to modify a mortgage on land only partly owned by him. In two New York cases it was held in effect that guarantors of mortgages were liable for interest at the original rate and not the increased rate effected by the extensitoin agreements. z°o It is not clear, therefore, how solid the logical foundation of the Cah'o and Murray cases is. But it is the merits of the rules which have been
